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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
JOHN SOLOSKI,
Plaintiff,
CIVIL ACTION NO.

V.
1:06-CV-3043-MHS
MICHAEL F. ADAMS, in his
official capacity as President of the
University of Georgia, et al.,,

Defendants.

ORDER

This action is before the Court on objections filed by non-parties The
Atlanta Journal-Constitution (AJC) and formexj AJC reporter Kelly Simmons
(collectively, “movants”) to the Magistrate Judge’s Order of January 30, 2009,
denying their motion to quash a subpoena issued by plaintiff John Soloski.
The subpoena demands that Ms. Simmons appear to testify in a deposition
regarding her newsgathering activities in connection with defendants’
investigation of plaintiff on a charge of sexual harassment. For the following
reasons, the Court sustains movants’ objections, vacates the Magistrate

Judge’s Order, and grants the motion to quash.
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Background

Plaintiff is the former Dean of the College of Journalism and Mass
Communication at the University of Georgia (UGA) and remains a tenured
professor there. This action arises out of allegations that while he was dean
plaintiff made comments to a female subordinate that she considered to
constitute sexual harassment. The subordinate complained about the alleged
harassment in a letter to plaintiff dated May 18, 2005. Pursuant to the
University’s Nondiscrimination and Anti-Harassment (NDAH) policy,
plaintiff gave the letter to UGA’s Office of Legal Affairs (OLA) and asked it

to investigate the charges.

On June 17, 2005, while the investigation was stillin progress, the AJC
published a story by Ms. Simmons, which revealed the fact that UGA was
investigating plaintiff for alleged sexual harassment but provided no further
details of the investigation. The story stated that UGA Provost Arnett Mace
had confirmed that plaintiff was being investigated, and quoted plaintiff as

denying the allegations.
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On June 29, 2005, after the investigation was completed, OLA found
that plaintiff had violated the University’s NDAH policy. Before this finding
was issued, plaintiff announced his resignation as dean effective June 30,

2005.

On June 27, 2006, plaintiff filed this action in the Superior Court of
Fulton County asserting various claims against the University and its
president. Defendants removed the case to this Court and plaintiff
subsequently amended his complaint to add a claim under Georgia law for
invasion of privacy. In that claim, plaintiff alleges that defendants
negligently or recklessly published and allowed the republication of false and
offensive statements about his professional life and private, confidential or
exempt records that placed him in a false light in the public eye. (Fourth Am.

Compl. 9 154-155.)

On July 9, 2008, plaintiff issued a subpoena to Ms. Simmons. Plaintiff
wants to question Ms. Simmons about the identity of the individual(s) who
told her about UGA’s investigation of plaintiff before the investigation was

completed. Plaintiff claims that he has no alternative means of discovering
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the identity of the individual(s) who alerted Ms. Simmons to the existence of
the investigation, and that this information is essential to making out his

invasion of privacy claim.

The AJC and Ms. Simmons moved to quash the subpoena on the
grounds that Ms. Simmons is protected by Georgia’s qualified reporters’
privilege codified at 0.C.G.A. § 24-9-30. On January 30, 2009, the Magistrate
Judge issued an Order denying the motion. The Magistrate Judge held that
plaintiff had overcome the privilege by showing that the information he seeks
is material and relevant to his invasion of privacy claim, that he cannot
obtain the information by alternative means, and that the information is

necessary to make out the claim.

On March 3, 2009, the AJC and Ms. Simmons filed objections to the
Magistrate Judge’s Order. Meanwhile, on March 2, 2009, the Court issued
an Order adopting in part and rejecting in part the Magistrate Judge’s Report
and Recommendation on plaintiff’s other claims. In that Order, the Court
granted plaintiff summary judgment on his claim seeking a writ of

mandamus requiring defendants to rescind their finding that plaintiff had
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violated the NDAH policy and to expunge the record of such finding, and
granted defendants summary judgment on all of plaintiff's other claims, thus
disposing of all claims except the invasion of privacy claim. With respect to
that claim, the Court denied defendants’ motion for summary judgment
without prejudice torefiling after resolution of the dispute over Ms. Simmons’

deposition.

Discussion

The AJC and Ms. Simmons’ filed timely objections to the Magistrate
Judge’s Order denying their motion to quash. The Court must consider their
objections “and modify or set aside any part of the order that is clearly
erroneous or contrary to law.” Fed. R. Civ. P 72(a); see alsg 28 U.S.C. §
636(b)(1)(A)(court “may reconsider” magistrate judge’s ruling on any
nondispositive pretrial matter “where it has been shown that the magistrate

judge’s order is clearly erroneous or contrary to law”).

Under Georgia’s qualified reporter’s privilege, the Court must quash
the subpoena served on Ms. Simmons unless plaintiff can show that the

information he seeks satisfies all three of the following requirements.
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Plaintiff must show that the information “(1) [ils material and relevant; (2)
[c]annot be reasonably obtained by alternative means; and (3) [ils necessary
to the proper preparation or presentation of . . . [his] case....” 0.C.G.A. § 24-

9-30.

The Magistrate Judge focused most of his attention on the first
requirement, concluding that plaintiff had stated a viable invasion of privacy
claim under Georgia law, and that the identity of Ms. Simmons’ source(s) is
material and relevant to that claim, (Order at 5-14.) Movants vigorously
dispute that conclusion, arguing that plaintiff's claim is not viable because
Georgia law does not recognize a privacy right that allows public officials to
keep information about their alleged misconduct secret, even temporarily.

(Objections at 13-24.)

The Court finds it unnecessary to resolve this issue, because it finds
that the Magistrate Judge clearly erred in concluding that plaintiff had
satisfied the other two requirements to overcome the privilege. First, with
respect to whether the information plaintiff seeks “[clannot reasonably be

obtained by other means,” O.C.G.A. § 24-9-30, the Magistrate Judge found
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that by taking the depositions of the official who conducted the investigation
and her superiors at UGA, plaintiff had “made reasonable efforts to use
alternative means to determine who spoke with Ms. Simmons about the
investigation before the appropriate time. . ..” (Order at 15.) As movants
correctly point out, however, the record demonstrates that more than a dozen
persons were Interviewed during the course of the sexual harassment
investigation, and plaintiff has not deposed the vast majority of them,
including the woman who brought the sexual harassment charges against
plaintiff. Any one of these individuals, none of whom were constrained by
University policy to refrain from speaking to the media about the
investigation, could very well have been Ms. Simmons’ source. By failing to
question these individuals, plaintiff clearly failed to exhaust all reasonable

alternative sources of the information he seeks.!

' The Court need not decide whether plaintiff was required to question all of
these individuals. The Eleventh Circuit has stated that “[i]ln this area it is
reasonable to require that a party beat the bushes, but it is not reasonable to
require him to pull up every tree, bush, and blade of grass by the roots.” Price v.
Time, Inc., 417 F.3d 1327, 1348 (11th Cir. 2005). By not at least deposing plaintiff's
accuser, who arguably had the greatest interest in publicizing the investigation,
plaintiff clearly failed to “beat the bushes” to identify Ms. Simmons’ source.

7
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Plaintiff relies on a stipulation entered into with defendants, which
states that “[t]he identity and source of the information, that is the subject
of Plaintiff's invasion of privacy claim . . . cannot be reasonably obtained by
any means other than asking Ms. Simmons directly under oath; and [that]
... Plaintiff has exhausted all reasonably [sic] alternative means of obtaining
the 1dentity and source of the information provided to Ms. Simmons. . . .”
However, the duty to exhaust reasonable alternative sources of information

is not one that the parties can simply “stipulate” away. Nor is the Court

required to accept a self-interested stipulation that is patently false.?

Second, with respect to whether plaintiff has shown that the
information he seeks is “necessary to the proper preparation of . . . [his] case,”
O0.C.G.A. § 24-9-30, the Magistrate Judge found that “Ms. Simmons’
testimony is necessary to the preparation of Plaintiff's case because he cannot

prove an invasion of privacy with other available evidence.” (Order at 15.)

2 The Court denies plaintiffs request that he be allowed to conduct the
necessary depositions to demonstrate exhaustion at this late date. Plaintiff offers
no explanation for his failure to undertake these depositions in a timely fashion,
and to permit plaintiff to do so now would require reopening discovery after all
other claims in this case have already been disposed of. Furthermore, as discussed
below, even if plaintiff could demonstrate exhaustion, he has still failed to show
that the identity of Ms. Simmons’ original source is necessary to make out his case.

8

AQ 72A
(Rev.8/82)




L:,ase 1:06-cv-03043-MHS-CCH Document 146  Filed 04/30/2009 Page 9 of 11

Noting that only the source of Ms. Simmons’ first article, published on June
17, 2005, is relevant to his claim, the Magistrate Judge concluded that “it is
necessary that Plaintiff discover whether that source is someone for whose

actions the University may be held liable.” (Id. at 16.)

However, movants correctly point out that there 1s no dispute that UGA
Provost Arnett Mace confirmed the existence of the sexual harassment
investigation against plaintiff while it was still pending. Assuming that the
University’s NDAH policy prohibited disclosure of a pending investigation,
then regardless of whether Ms. Simmons’ original source was a University
official, Provost Mace’s confirmation of the existence of the investigation
would have constituted a separate and independent violation of the non-
disclosure policy.? Thus, the source of the original tip is, at best, redundant

and unnecessary evidence.

? At the time he spoke with Ms. Simmons, Provost Mace did not know how
she had learned of the investigation. It was possible, if not likely, that her source
was a non-University official who was not bound by the University’s non-disclosure
policy. (In fact, it is difficult to understand why Ms. Simmons would have needed
to seek confirmation from Provost Mace if she had already been told about the
investigation by another University official.) If University policy prohibited official
disclosure of a pending investigation, then by confirming the existence of an
investigation that Ms, Simmons may have learned about from an unofficial source,
Provost Mace violated the policy.
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In an attempt to explain why the undisputed confirmation of the
ongoing investigation by the University’s Provost does not provide an
alternative means to prove his case, plaintiff argues that “[tlhe fact that an
investigation is being conducted is not the central issue.” (Pl’s Resp. to
Objections at 15.) Instead, plaintiff focuses on the fact that “Ms. Simmons
gathered significant details regarding the investigation from her confidential
source.” (Id. at 16) “Accordingly,” plaintiff argues, “it is necessary for
Plaintiff to depose Ms. Simmons to find out the person(s) who disclosed the

details about the investigation and the extent of the details disclosed.” (Id.)

This argument is without merit. The AJC news report did not disclose
any “details” regarding the investigation, other than those that plaintiff
himself provided in his interview with Ms. Simmons. Plaintiff claims that his
privacy was invaded by the public disclosure of private facts. Since the only
fact disclosed in the AJC story that was not provided by plaintiff himself was
the confirmation of the investigation by Provost Mace, if plaintiff has a viable
privacy claim, then Provost Mace’s admission that he confirmed the existence
of the investigation to Ms. Simmons already provides all the evidence

plaintiff needs to prove his claim.
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Summary

For the foregoing reasons, the Court DENIES movants’ and plaintiff's
mo.tions for oral argument [#139, #142]; SUSTAINS movants’ objections to
the Magistrate Judge's Order [#137]; VACATES the Magistrate Judge’s
Order of January 30, 2009 [#134]; and GRANTS the motion to quash the non-
party subpoena issued to reporter Kelly Simmons [#77]. In accordance with
the Court’s Order of March 2, 2009, defendants shall have 20 days from the
date of entry of this order to renew their motion for summary judgment on
plaintiff's invasion of privacy claim, which, if filed, shall be referred to the
Magistrate Judge for a report and recommendation.? Otherwise, the parties
shall have 30 days from the date of entry of this order to file their proposed
consolidated pretrial order. 4,/

v
IT IS SO ORDERED, thisg’tj day of April, R009.

Marvin H. Sho b, Senior Judge
United States Iystrict Court
Northern District of Georgia

* The Court notes that, in order to avoid summary judgment, plaintiff must
demonstrate the existence not only of a genuine issue for trial as to liability but also
as to damages. As the Magistrate Judge correctly noted, “Plaintiff will have
difficulty in establishing any damages that arose from the early disclosure that
were different from those that followed the conclusion of the investigation and
disclosure of its results,” (R&R at 16 n.2.)
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